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IN THE MATTER OF

JOHNS HOPKINS

BAYVIEW MEDICAL CENTER

Docket No. 18-24-2414

BEFORE THE

MARYLAND

HEALTH CARE

COMMISSION

APPLICANT'S RESPONSE TO APRIL 24, 2019 FILING BY
THE AMERICAN FEDERATION OF LABOR —

CONGRESS OF INDUSTRIAL ORGANIZATIONS

The Applicant, Johns Hopkins Bayview Medical Center ("JHBMC"), responds to

the filing by the American Federation of Labor-Congress of Industrial Organizations

("AFL-CIO") on April 24, 2019. JHBMC filed a Motion to Strike this filing on May 6, 2019

on grounds that it is contrary to COMAR 10.24.01.08F. If the Commission does not strike

the filing, JHBMC responds to the filing as set forth below.

1. Interested Party Standing (COMAR 10.24.01.01 B(2), (20))

The AFL-CIO does not meet the Commission's narrow definition of "adversely

affected" in COMAR 10.24.01.01 B(2)(d). This is true on the face of the C'ommission's

regulations, without turning to common law standing principles for guidance, as explained

in detail in JHBMC's prior responses to AFL-CIO filings. There would have been no

reason for the Commission to have painstakingly enumerated the other categories of

"adversely affected" persons in .01 B(2)(a)-(c) if persons making vague, generalized

claims of impact (such as those made by the AFL-CIO) are allowed to be interested

parties under .01 B(2)(d).~ Further, while the Commission is not bound by these principles,

~ Further, as explained in JHBMC's prior filings, the AFL-CIO's reliance on its status as an employer paying
a third party payor (a multi-employer self insured plan) for health care coverage of its employees fails on
the face of the Commission's regulations. Third party payors are a categorical form of interested party
under COMAR 10.24.01.01 B(20)( c). If the definition of "adversely affected" under .01 B(2)(d) was broad
enough to encompass an employer (or individual) paying premiums to a third party payor, it would certainly
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the requirement in that definition that a person demonstrate a "detrimental impact" to the

person from the approval of the project in an issue area over which the Commission has

jurisdiction is consistent with, and should be interpreted in light of, settled standing

principles under Maryland common law common requiring that a person demonstrate a

kind of special damage differing in character and kind from that suffered by the general

public.

The AFL-CIO continues to rely on a lenient standard for administrative standing

under Sugarloaf Citizens' Assoc. v. Department of the Environment, 344 Md. 271 (1995),

but that case makes clear that this leniency only applies absent a statute or regulation

specifying a "more restrictive standard." 344 Md. at 286. Here, the Commission's

regulations narrowly define who may be an interested party in a CON review, making the

lenient standard discussed in the Sugarloaf case inapplicable.

The AFL-CIO claims that interpreting "adversely affected" consistent with common

law standing principles for purposes of being an interested party in a CON review

conflates that term (and renders it superfluous) with "aggrieved party" who is entitled to

seek judicial review of the Commission's decision on a CON. "Aggrieved party" is

defined to mean an interested party who is "adversely affected" by the project and who

filed comments on the application in accordance with the Commission's regulations. That

term would not be rendered superfluous by interpreting "adversely affected" consistent

with common law standing principles. The definition of "interested party" in COMAR

10.24.01.01 B(20) includes several categorical forms of interested parties (such as third

party payors and local health departments) in addition to the category of persons that

have been broad enough to encompass the third party payor itself, so there would have been no reason to
make third party payors a categorical form of interested party.
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meet the definition of "adversely affected" in COMAR 10.24.01.01 B(2). A person who

participates in a CON review as a categorical form of interested party and files comments

as such would not be entitled to seek judicial review as an "aggrieved party" unless the

person demonstrates that the person would be "adversely affected" by the project.

Accordingly, the definition of "aggrieved party" continues to have meaning and effect in

limiting the categories of interested parties who can seek judicial review to just those who

can demonstrate they are "adversely affected."2

The AFL-CIO suggests granting it interested party status would be consistent with

the CON Modernization Task Force Final Report, which refers to an underdeveloped

capability in the standard CON project review process for public hearings or formalized

structures for public input. See Task Force Final Report, at 12; Interim Report, at 13-

14. The recognition that the standard CON process under current law lacks a formalized

structure for public hearings is irrelevant to whether the AFL-CIO has met the narrow

definition of "adversely affected" in order to be recognized as an interested party under

the Commission's regulations. Further, as discussed in JHBMC's prior responses,

granting interested party status to the AFL-CIO would open the door to a wide array of

advocacy organizations to be interested parties, contrary to the Commission's goal of

streamlining the CON review process.

2 The definition of "adversely affected" in .01 B(2) states that it is for purposes of determining interested
party status in a CON review. Accordingly, the term "adversely affected" within the definition of "aggrieved
party" is not limited to the persons described in the definition of "adversely affected", which ensures that the
other categorical forms of "interested party" under .01 B(20) are not precluded from seeking judicial review
if they can demonstrate that they would be "adversely affected" under common law standing principles.
This is consistent with interpreting "adversely affected" under .01 B(2)(d) for purposes of interested party
status in light of common law standing principles.
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The AFL-CIO argues that it meets the definition of "adversely affected" because

its comments are probative of COMAR 10.24.01.08G(3)(d) (Viability of the Proposal),

specifically, to the availability of community support for the project. This argument misses

the mark. The definition of "adversely impacted" does not depend on whether the person

comments on an issue area within the Commission's jurisdiction; it depends on whether

the detrimental impact the person claims is in an issue area over which the Commission

has jurisdiction.3 The AFL-CIO has not demonstrated any detrimental impact that it

would suffer from the approval of the project in an issue area over which the Commission

has jurisdiction.

further, the Viability criterion requires the Commission to consider "the av~i{ability

of financial and nonfinancial resources, including community support, necessary to

implement the project within the time frames...", and requires the applicant to "describe

and document the relevant community support for the proposed project." (Emphasis

supplied). Having (or lacking) the AFL-CIO's support is unnecessary and irrelevant to

JHBMC's ability to implement this project within the required time frames.

2. Charity Care Standard (COMAR 10.24.10.04A(2))

The Charity Care Standard provides as follows (emphasis supplied):

Each hospital shall have a written policy for the provision of charity care for indigent
patients to ensure access to services regardless of an individual's ability to pay.
(a) The policy shall provide ... (ii)... Individual notice regarding the hospital's

3 Viability is not one of the State Health Plan standards that the AFL-CIO argued has not been satisfied by

JHBMC in its February 14, 2019 comments, so any claim under this standard is untimely in any event.

Under COMAR 10.24.010.08F(1)(a), all grounds upon which the AFL-CIO asserts the Application does not

meet the applicable standards were required to have been asserted in comments filed within 30 days after

docketing of the Application.
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charity care policy shall be provided at the time of preadmission or admission to
each person who seeks services in the hospital.

The Charity Care Standard requires a written policy with the required provisions contained

in it. There is no dispute that JHBMC has a written charity care policy. JHBMC's charity

care policy (App. Ex. 7, at 1) requires that information about the availability of charity care

be provided before discharge, which is consistent with providing the notice at the time of

admission. The AFL-CIO claims that the policy does not comply with the requirement in

the Standard to state that individual notice of the charity care policy be provided at the

time of admission. As JHBMC has explained in prior responses to AFL-CIO filings, if the

Reviewer determines that JHBMC's policy does not contain the required language to

comply with the Charity Care Standard, there is ample precedent for requiring an

applicant to revise its charity care policy as a condition to CON approval.

The AFL-CIO also claims that the charity care policy does not comply with the

standard because of its U.S. citizenship requirement.4 As explained in JHBMC's March

25, 2019 Response, the Commission has approved CON applications with charity care

policies containing this provision on multiple occasions in the past, which are cited in

JHBMC's response. The AFL-CIO cites no contrary precedent and makes no meaningful

response to the overwhelming precedent cited by JHBMC, simply arguing that the

Commission should disregard its precedent. This provision does not violate the Charity

Care Standard and there is no basis for the Commission to depart from precedent in this

review.

4 The AFL-CIO first raised this claim in its March 8, 2019 filing. Because it was not raised in comments filed within

30 days after the Application was docketed, this claim is untimely and should not be considered.
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The AFL-CIO argues that the Commission should hold an evidentiary hearing on

whether JHBMC is providing notice of charity care at the time of admission, summarizing

statements it claims to have received from three patients (two of whom it states were

taken from patients of The Johns Hopkins Hospital, not JHBMC) that they were not

informed of JHBMC's charity care policy in connection with their admission several years

ago. There is no basis to hold an evidentiary hearing on this issue. As discussed

above, the only issue under the Charity Care Standard is whether JHBMC's charity care

policy provides that individual notice regarding JHBMC's charity care policy be provided

at the time of preadmission or admission. An evidentiary hearing is not required or

appropriate to determine whether JHBMC's charity care policy contains the required

provision.

In support of its argument that its charity care policy should be interpreted as

containing the required provision under Charity Care Standard, JHBMC has explained in

prior filings that it interprets its charity care policy to require notice to patients regarding

the availability of charity care at the time of admission, such that it provides charity care

notice at the time of every admission in the Patient Handbook (as well as placing notice

regarding the availability of charity care on every patient bill).5 See Exhibits 6 and 7 to

JHBMC's February 25, 2019 Response to Comments. The AFL-CIO's attempt in its most

recent filing to dispute whether JHBMC provides notice of charity care to patients does

not give rise to a dispute of material fact for an evidentiary hearing, let alone demonstrate

5 As explained in JHBMC's March 25, 2019 Response, the HSCRC conducts an annual audit of each
hospital's compliance with its financial assistance and medical debt collection policies. JHBMC's most
recent audit (June 30, 2018) found only two cases in which the policy was not followed, and those two
cases involved instances where patients were approved for financial assistance but should have been
denied. See Exhibit 9 to JHBMC's March 25, 2019 Response, at 15.
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the extraordinary circumstances for an evidentiary hearing under COMAR

10.24.01.10D(4).6 The Reviewer can review JHBMC's charity care policy to determine

if it contains the required provisions under the Charity Care Standard, and if s/he decides

it does not, can require JHBMC to revise its policy as a condition to CON approval.

3. Adverse Impact (COMAR 10.24.10.04B(4))

The AFL-CIO continues to assert incorrectly (and without support) that the rate

increase will increase JHBMC's profitability. The rate increase will only fund the

incremental interest and depreciation costs associated with the project to prevent a

deterioration of JHBMC's profitability as a result of the project, not to increase profitability

Moreover, as explained in JHBMC's prior response, the AFL-CIO's calculation of

an increase in JHBMC's profitability based on total net income (including non-operating

income) is inappropriate because non-operating income is based on volatile economic

factors and external market conditions outside of JHBMC's control, as evidenced by the

negative $14 million in non-operating income JHBMC experienced in FY 2016. Contrary

to the AFL-CIO's suggestion in reply, the $14 million loss in total non-operating income in

FY 2016 as shown in CON Table H filed with its Completeness Responses is correct. As

filed with the CON Application, Table Hshowed anon-operating loss of $5.188 million,

which corresponded to the FY 2016 audited financial statements (Exhibit 22 to the CON

Application). However, the amount of non-operating income for FY 2016 was required

to be restated in order to conform to the FY 2017 financial statements presentation. As

6 The AFL-CIO did not attach any "statements" to its filing and provided no sworn affidavits with its filing.
Further, in addition to failing to generate a material dispute of fact, the AFL-CIO's April 24, 2019 filing well
past 30 days after docketing of the Application represents an untimely attempt to generate an issue of

material fact for an evidentiary hearing.
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a result of a new standard issued by the Financial Standards Accounting Board (FASB),

non-service cost components of net pension benefit cost were presented in non-operating

income starting in FY 2017.E As a result, $8.823 million of net pension benefit costs

were reclassified from operating to non-operating income in FY 2016, thus increasing the

total non-operating loss to $14 million. See Exhibit 1 hereto.$ Accordingly, when JHBMC

updated Table H in responding to CQ.39.1, JHBMC updated the non-operating income

loss for FY 2016 so that it was consistent with its restated audited FY 2016 financial

statement.

The AFL-CIO suggests that the $14 million non-operating loss in FY 2016 is

inconsistent with the $2.7 million in nan-operating income that JHBMC reported to the

HSCRC for that year. The AFL-CIO is again incorrect. "Non-operating income" for

purposes of this HSCRC report includes only investment income and net assets released

from restricted use for operations, and no other component of non-operating revenue or

expense. As shown in both the original and the restated FY 2016 audited financial

statement, those amounts were $2.134 million and $571,000, respectively, which total

$2.7 million. This HSCRC report does not include all components of non-operating

revenue and expense shown on JHBMC's audited financial statements.

'Specifically, FASB ASU No. 2017-07 ("Compensation —Retirement Benefits (Topic 715), Improving the

Presentation of Net Periodic Pension Cost and Net Periodic Postretirement Benefit Cost") requires that
employers (1) report the service cost component of pension expense in the same line item as other
compensation costs arising from services rendered by employees, and (2) present other components of

net benefit cost, such as interest cost, amortization of prior service cost, and gains or losses on pension
plan assets, separately, outside of net operating income. See Exhibit 1, at p. 13-14.
e A complete copy of JHBMC's FY 2017 audited financial statements (including the restated FY 2016

financial statement) is attached as Exhibit 21 to JHBMC's CON Application in Docket No. 18-24-2230

2230. Exhibit 1 hereto contains the relevant pages from the 2017 audited financial statements.
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Contrary to the AFL-CIO's baseless characterization that JHBMC is seeking to

"hoard cash", JHBMC already has the 8t" lowest operating margin of all hospitals in the

State according to the HSCRC. See Exhibit 10 to JHBMC's February 25, 2019 Response

to Comments. With the rate increase revenue included, JHBMC would generate only a

modest operating margin of 3.5% in 2023. See Exhibit 11 to JHBMC's February 25,

2019 Response to Comments.

CONCLUSION

For the reasons stated above and in JHBMC's February 25, 2019 and March 25,

2019 filings, (1) the AFL-CIO's Comments and subsequent filings should be rejected for

failure to comply with COMAS 10.24.01.08F(1)(d}, and (2) the,4FL-CIO should be denied

interested party status. Additionally, the AFL-CIO has failed to identify any respect in

which JHBMC's Application does not meet the applicable State Health Plan standards so

it has not provided any basis to deny a CON in this matter.

Respectfully submitted,

Marta D. Harting
Venable LLP
750 E. Pratt Street, Suite 900
Baltimore, MD 21202
Counsel for Johns Hopkins Bayview
Medical Center
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CERTIFICATE OF SERVICE

certify that on this 9th day of May, 2019, a copy of the foregoing Response was

emailed and mailed, first class, postage prepaid, to:

Harold C. Becker, Esq., General Counsel
Yona Rozen, Esq., Associate General Counsel
AFL-CIO
815 16t" Street, NW
Washington, DC 20006

~ ~

Marta D. Harting
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A~+"FIRMATZON

I lzereby de~iare and affirm under the p~nalt ~~ of perjury that t~.e fads stated in the fore oing
Response ~o Comments and Attachments are true and correct tv the best of my k~owl~dge,
information, at~c~ belief

Spencer ~Vildonger~~~~— Da1:e
~?irector of ~Iealfh Planning
Health Care Transformation c4z Strategic Plaa~ning
Volans Hapki~as Health System



Affrrmatit►~n

T hereby ~ieciare and affirm undEr the penalties o~ perjury that the facts sfiated in the foregoing
Response to ~c>mments and Attachments are true and.correct to t.~e Wiest of my knowledge,
Information,-~zzd belief.

`~ ~~

Anne Langley Date
Seri ar Director, Health Planning anc~ Community Engagem~r~~
Jo~.ns Hopkins Health System



AFFYRIVYA'~ZOr1

I Hereby dec~are and ~ rrn under tke penalties of pe~j ury that e fact stated in she fare~oin~

Respanse to Ca~nm~nts and. f3tt~^~~hments are true and correct to the best of my knflwledge,
information, aid beliEf.

earl Fran ioli, CPA, CGMA Date

Vice-~'reszd~nt, ~in~nee
Chze~Financal ~~cer





The Johns Hopkins Health System Corporation and Affiliates
Notes to Consolidafie~ Financial Statements
For-she Y~a.rs Ended June 30, 2417 and 2016

about the entity's ability to continue as a_going concern within one year after the date that the
financial s±atements are issued or available to-be issued. This update is effective for annual periods
enu;ng after Decemaer 15, 216, No sanditi~ns or events were noted that raise substantial doubt
about JHHS' ability to con#inue ~s a going concern. ~4ccor~-ingly, the adoption of this standard did
nit have a mate; iai impact on the consolidated financial statements.

!~ January 2016, the FASB issued r1Sli 2016-01, "-Financial Instruments-Overall: Recognition and
!~Jleasurement of Financial Assets and Financial Liabilities°. ASU 2016-~1 addresses accounting for
equity investments, financial liabilities under the fair value option, and the presentation and
disclosure requirements for financial instruments. Non-public business-entities will no longer be
required #a disclose the fair value of f~:nancial insfrur~znts carr~~d at amor~ized cost. The
amendments in ASU 2016=01 are effective for years beginning after December 15, 2018, and early
adoption is permitted. ~HNS is evaluating the impact-this standard will have on the consolidated
financial statements beginning in fiscal year 2C20.

In February 2016, the FASB issued ASU 2016-02, "Leases (Topic 842)". ASU 2016-02 will require
organizations that ;ease assets—referred to as "lessees"—to recognize on the balance sheet the
assets end liabilities fGr the- fights and obligations-createa-by those leases, i he accounting_ py
organizations that own the assets leaseu by -the lessee—also known as lesser accou~ti7g—will
remain largely unchanged from current Generally Accepted ~~ccounting principles (Topic-840 .n the
Accounting Standards Codifieati~n). The guidance is effectivE for fiscal years beginning after
December 15, 2018 for JNHS, aid early adoption is permii~ed. JHHS is in process ~f assessing the
impact of this s#andacd on the consolidated financial statements beginning in fiscal year 2020.

In August 201.6, the FASB issued ASU 2016-14, "Presentation of Financial Statemenfis for Not-for-
Profit Entities", Tie new guidance requires improved presentation and disclosures to help not-for-
profits provide more relevant information about their resources to donors,. grantors, creditors and
other users. The standard is effective for fiscal years begnning after December 1.5, 2017. JHHS is
evaluating the impact of t1~is standard on the consolidated financial s#atements beginning in ~~scal
year 2019,

I.n August 2016, the FASB issued ASS-2016-15, "Statement of Cash Flows (Topic 230;:
Classification of pertain Cash P.-~ceipts and Cash Payments°, which adds ar clar_~fies guidance,oh—
the classificati~.~ of certain-cash receipts and pa~!ments in the statement of cash flaws with the
intent to alleviate diversity in practice. The update is effecti~:e for ~sc~! years beginning-after
December 15, 2018, with early adoption permitted. JHHS is currently evaluating the impact of this
update or-the Consoliu~ated Statements of Cash Flocs beginniry in fiscal year 2020.

In November 2016, the FASB issued ASU 2016-18, "Statement of Cash Flows (T~pic 230):
Restricted Cash", which c;arifies the classification and presentation of changas_':n restricted cash in
the statement of cash Mows. i he guidance rer~uires r~bortir~ entities to explain the ~h~ngesin the
combined total of restricted and-unrestricted cash and cash eGaivalent balances in she statement of
cos" flows, The update is effecti~~e-for fiscal years beginning after December-15, 2 18;-with early
adoption permitted. JHNS is currently evalua+ing the impact of this update-on the Consolidated
Statements of Cash Flaws beginning in fiscal year 2020,

In March 2017, the FASB issued ASU No. 2017-~7, "Compensation -Retirement Eenefits (Topic
715}, Improving the Presentation of Net periodic Pension Cosf and Net Periodic Postc~tirement
Benefit CosY'. The amendments in this update require employers to report the service cost
component of pension expense in the same line item as other compensa#ion costs arising from
services rendered by the pertinent employees during the period, The other components of net
benefit cost, such as interest cost, amortization of prior service cost, and gains or losses on
pension plan assets, are required to be presented separately, outside of net operating income.
JHHSC adopted this new accounting standard in fiscal year 2017. As a result, amounts related to
non-service cost components of pension expense in fiscal year 2016 have been reclassified from
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The Johns Hopkins Health System Corporation and Affiliates
Notes to Consolidafied Financial. Sta#ements
-For the Ypxr~-Ended Ju-~e 30, 20'!7 and 2016

the salaries, ~Nages and benefits financial statemen# line item in the operating section-of the
Consolidated Statements of-Qperations and Changes in Net Assets to other components of net
periodic pension cost in-the non-operating revenues and-expenses section. Non-service cost
components cf pension expense were $58.? million-and $41,8 million fa. the fiscal years Anded
June 30, 2D17 and 2016; respectively, The adoption of this accoantmg standard :nad no impact to
Excess of revenues over (under) expenses on the Consolidated Statements of Operations and
Changes_in Net Assets-or to the Cons~fidated B~I~~c~-Sheets or the £onsolidated Statements of
Cash Ffows,

Reclassifications. Certain amounts from the'prior year have been reclassified in order to eanform to
the current year presentation.

2. Net Patient Service Revenue

JHNS has agreemAnts with third-par~v Mayors that_~rovide for payments to JHHS at amounts
different from its established rates. Payment arrangements include prospectively determined rates
per discharge, reimbursed costs, discounted aharges,_and per diem payments. Neipatient service
re-uenue is reported at the estimated net realizable amounts from patients, t"md-party payors, -and
others for services rendered, inc~~ding estimated retroactive adjustments under reimbursement
agreements-with third-party-Mayors, Retroactive adjustments are-accrued on ar estimated basis ir,-
the period the_refazed services are rendered and. adjusted in future periods as final settlements are
~ctermined. AdJustments mandated by the Health services Cost Review Commission
(°Commission" or "HS~RC") are als9 included-i7 coniractual ad1~stments, a por~~~n of which are
also included in established rates.

The State of Maryland has been granted a waiver by the federal government exempting the State
from national Medicare and Medicaid reimbursement principles. JHH, JHBMC, HCGH and SHI
charges for inpatient as well as outpatient and emergency services performed at the hospitals are
regulated by the Commission. JHHS' management has made a~!-submissions required by the
Commission and believes JHHS is in compliance v~ith ~ommissior~=requirements. Managzment
believes that the waiverand Commission regulation-will remain n effect_il'irough December 31,
2018,

EfFective January 1, 2014, with retroactive application to revenues generated by services-provided
after June 30, 2013, the Commission and the Center for Medicare and Medicaid Ser_vic~s entered.
into a Global Budget Revenue Agreement {"GBR"). The agreement wi[I remain in effect through
December 3~ ; 2C18, The GAR moves from a Medicar-~-per adr Fission methodology-to a per capita
~opulatie~ health based mefhodGiogy. However;_all hospitals continue_to receive reimburset~te.nt
urder an all payor basis. The methodology also includes a ne~a waiver test, Under the new waiver
test, growth in revenue per capita will be limited to a rat~of x,58% fczr the State of Maryland in total.

The new ag-reem~nfi sets a hospital's revenue base annually under a global budget arrangement,
whereby revenue woul be fixed regardless of chanyas in volume and patient mix for Marylana-
residents. Hospital revenue for Maryland residents receiving care at Maryland hospitals is subject
to this global budget. However, JHH and :1i-IBMC have the opportunity to receive additional rate
authority for any growth in the volume of out of state patients receivir~ care at those hospitals.
When the hospitals' out of state vafume exceeds a revenue floor established by the HSCRC, the
hospitals will be allowed to recognize incremental revenues a# a 50% variable cost factor. This
variable cost factor can then increase to 75°/a when that out of~state revenue increases to a certain
level, For HCGH and SHI, out of state volume is currently included in their globaE budget;
therefore, all in state and out of state volumes are subject to their global budget.
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